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 Medico-legal

High Court orders 
discovery of transcript 

Ed Madden, BL,  on a case in which the mother of a brain-
damaged child appealed against the refusal of the Master of 
the High Court to order discovery of the transcript of Fitness to 
Practise Committee proceedings 

 L
uke  Miggin,  by  his 
mother Emily Miggin, 
brought proceedings in 
the High Court against 

the HSE and consultant obstetri-
cian/gynaecologist Dr Michael 
Gannon, alleging that he suf-
fered serious brain injuries dur-
ing the course of his delivery at 
Mullingar General Hospital on 
February 28, 2006. 

In March 2010, a preliminary 
issue came before the Court by 
way of appeal by the plaintiff 
from a decision of the Master 
of the Court. The Master had 
refused to order discovery of 
a transcript of proceedings 
before the Medical Council’s 
Fitness to Practise Committee 
conducted in April, 2008. These 

proceedings concerned a com-
plaint made against Dr Gannon 
concerning the conduct and 
management of Luke’s birth. It 
is important to state that the 
complaint against the consult-
ant was not upheld. 

Equality of arms
Counsel for the plaintiff told 
the High Court that discovery 
of the transcript was essential 
for the conduct of his client’s 
case and in order to create 
what he termed an “equality 
of arms” between the parties. 
Counsel for the defendants, 
on the other hand, submitted 
that an order for discovery 
should not be made against Dr 
Gannon. 

The transcript of the pro-
ceedings had a statutory privi-
lege under the provisions of the 
Medical Practitioners Act, 1978 
and discovery of the transcript 
was not necessary for the 
proper litigation of the case. 

The Court was told that the 
Fitness to Practise enquiry was 
conducted under the provisions 
of the Medical Practitioners 
Act, 1978. Section 45(5) of the 
Act reads as follows: 

“The findings of the Fitness 
to Practise Committee on any 
matter referred to it and the 
decision of the Council on any 
report made to it by the Fitness 
to Practise Committee shall 
not be made public without the 
consent of the person who has 

been the subject of the inquiry 
before the Fitness to Practise 
Committee unless such person 
has been found, as a result of 
such inquiry, to be (a) guilty of 
professional misconduct…”

Counsel submitted that 
the provisions of this subsec-
tion extend to the transcript 
of proceedings before the 
Committee. 

Giving his judgment in the 
case, Mr Justice Hanna said 
that a significant feature of the 
proceedings before the Fitness 
to Practise Committee was that 
the Committee had directed 
Luke’s mother to provide:

“All documentation in your 
power or possession in rela-
tion to your attendance at the 

Midland Regional Hospital at 
Mullingar on 28th February, 
2006, including but not limited 
to any notes prepared by you 
in relation to the treatment af-
forded to you by hospital staff 
and in particular Dr Gannon.”

Accordingly, Ms Miggin was 
required to make discovery of 
all material documents in her 
possession, including notes 
that she apparently made dur-
ing the course of the labour. 

Requested to leave
She had attended the Fitness 
to Practise hearing accompa-
nied by her solicitor. Having 
given her evidence, they were 
requested by the Committee 
to leave. An application by her 
solicitor to remain on, by way 
of watching brief, was refused. 
This meant that the mother and 
her solicitor were “in a state of 
complete unawareness” as to 
what transpired before the 
Committee – a position that 
contrasted sharply with that of 
Dr Gannon. 

The consultant had full ac-
cess to the transcript of the 
case, the mother’s notes and 
the evidence that was given by 
her. He also had full access to 
any reports or other documen-
tation which may have been of-
fered to the Committee in his 
defence. 

The judge said that while the 
1978 Act imposes an explicit 
embargo on publication of the 
findings of the Committee 

where “a positive finding” has 
been made regarding the medi-
cal practitioner under scrutiny, 
the Act is silent with regard to 
such matters as the transcript 
of the proceedings.

The guiding consideration 
in deciding whether discovery 
should be granted is the over-
riding interest in the admin-
istration of justice. Discovery 
must, of course, be relevant 
and necessary. The party seek-
ing discovery should show, for 
example, that he or she would 
be at a disadvantage in litigat-
ing the case by not having sight 
of documents in possession of 
the other side. 

Dr Gannon had the advan-
tage of knowing everything 
that transpired at the Fitness 
to Practise hearing. The moth-
er’s own notes, which were in 
his possession, were likely to 
be submitted to intense scru-
tiny at the substantive hearing 
of the case. The Court went on 
to allow the appeal and direct-
ed that the Order of the Master 
of the High Court be amended 
accordingly. 

The 1978 Act was repealed by 
the Medical Practitioners Act, 
2007. Section 85 of the new Act 
provides for the publication of 
all or any part of the transcript 
of proceedings of the Fitness 
to Practise Committee, if the 
Medical Council is satisfied 
that it is in the public interest 
to do so. 
Reference: [2010] IEHC 169 

Medical treatment of vulnerable adults
Aisling Gannon, Beauchamps Solicitors, looks at the proposals 
for a Mental Capacity Bill in Ireland and what this would mean in 
terms of healthcare delivery

 A recent English case 
highlights the contin-
ued lack of clarity in 
the absence of legis-

lation governing mental capac-
ity to consent to medical treat-
ment in Ireland. In this case, 
the 55-year-old defendant pa-
tient had “a significant impair-
ment in intellectual functioning 
as a consequence of a learning 
disability”(DH NHS Foundation 
Trust v PS [2010] EWHC 1217). 

Although she agreed to un-
dergo surgery for a life-threat-
ening cancerous tumour, she 
then failed to attend the hospi-
tal for treatment. 

The NHS in the UK applied 
for declarations to permit spe-
cial arrangements (including, 
if necessary, non-consensual 
sedation and the use of force to 
administer it) in order to ensure 
that she had the operation and 
stayed in hospital until she re-
covered. 

The medical evidence con-
cluded that the patient did 
not have capacity within the 
meaning of the English Mental 

Capacity Act 2005 to make de-
cisions concerning her future 
medical treatment. Accepting 
this evidence, the English High 
Court ruled that in the circum-
stances, it would be lawful to 
impose treatment on the can-
cer patient, despite her refusal 
to consent. 

Irish position
Currently in Ireland, where a 
person is considered incapa-
ble of managing his/her own 
affairs, an application to court 
must be made to make that per-
son a ward of court. In 2008, the 
Government approved propos-
als for a Mental Capacity Bill, 

but it is yet to be introduced 
into the Dáil. 

It would effectively replace 
the wards of court system (in 
so far as it applies to adults al-
legedly lacking capacity). It is 
intended to provide a modern 
framework governing deci-
sion-making on behalf of per-
sons who lack capacity. 

It would also give effect 
to the Hague Convention on 
the International Protection 
of Adults and UN Convention 
on the Rights of Persons with 
Disabilities. The legislation 
would presume that a person 
had capacity and the person 
would not be treated as unable 
to make a decision unless all 
practicable steps to help that 
person make a decision had 
been taken without success.

Current guidelines
Until the proposals for a Mental 
Capacity Bill are agreed and 
then enacted, if a similar situ-
ation arose in Ireland today, 
the courts would most likely 
follow the guiding principles in 

Fitzpatrick & Anor v K & Anor, 
where the High Court ruled that 
the Coombe Women’s Hospital 
acted lawfully in giving a blood 
transfusion to a woman, a 
Jehovah’s witness, who refused 
the treatment after suffering a 
haemorrhage post birth ([2008] 
IEHC 104). The relevant princi-
ples applicable as set out by Ms 
Justice Laffoy are as follows:
1. 	 An adult has the capacity to 

refuse treatment, but it is a 
rebuttable presumption;

2. 	The patient’s cognitive abil-
ity must be so impaired that 
he does not sufficiently un-
derstand the nature, pur-
pose and effect of the treat-
ment and the consequences 
of accepting or rejecting 
it, in light of all the choices 
available;

3. 	The cognitive ability will 
have been impaired to the 
extent that he is incapable 
of making the decision to 
refuse by reason of the fol-
lowing factors:

l	 The patient has not com-
prehended and retained the 
treatment information and 
the consequences likely to 
ensue from their refusal;

l	 The patient has not believed 
the treatment information, 
in particular, that death may 
be the likely outcome;

l	 The patient has not weighed 
the treatment information, 

the alternative choices and 
the likely outcomes in the 
balance in arriving at the 
decision.

4. 	The clinician is under a duty 
to impart information as to 
the medically advised ap-
propriate treatment and the 
risks and consequences and 
the choices available to the 
patient;

5. 	 The clinician must recognise 
misunderstanding and mis-
perception of the treatment 
information, which may be 
evidence of a lack of capacity. 
An irrational decision or a 
decision made for irrational 
reasons is irrelevant to the 
assessment;

6. 	Regard must also be had to 
the gravity of the decision 
and the consequences that 
are likely to ensue.

In conjunction with the above, 
the treating clinician must at all 
times act in the patient’s best 
interests. The proposals for the 
Mental Capacity Bill outline 
the hierarchy of persons with 
whom the treating consultant 
can review matters in relation 
to a patient deemed to lack ca-
pacity. This will provide signifi-
cant assistance to clinicians, if 
enacted.
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