
 On July 9, 2010, the 
Supreme Court is-
sued its decision in 
an appeal brought by 

Shauna Tierney, and a number 
of other women, against a 2004 
decision of the High Court con-
cerning the discontinuance of 
maternity services at Monaghan 
General Hospital. 

The High Court found that 
the decision of the North 
Eastern Health Board to discon-
tinue services at Monaghan and 
provide them instead at Cavan 
General Hospital was not in 
breach of the Health Board’s ob-
ligations under the 1970 Health 
Act.

When the matter came on for 
hearing in the Supreme Court 
earlier this year, the Court was 
essentially concerned with a 
question of the construction of 
section 38 of the Health Act: the 
section provides as follows:

“(1) A Health Board may, with 
the consent of the Minister, pro-
vide and maintain any hospital…
or similar premises required for 
the provision of services under 

the Health Acts, 1947 to 1970. 
(2) The Minister may give to 

a Health Board such direction 
as he thinks fit in relation to the 
provision or maintenance of any 
premises provided and main-
tained under subsection (1) and 
in relation to the arrangements 
for providing services therein, 
and the Health Board shall com-
ply with any such direction. 

(3) A Health Board may and, if 
directed by the Minister, shall dis-
continue the provision and main-
tenance of any premises provided 
and maintained by it under sub-
section (1). 

(4) A Health Board shall not 
exercise its powers under sub-
section (3) in relation to the dis-
continuance of the provision and 
maintenance of a hospital…save 
with the consent of the Minister. 

(5) The Minister shall not give 
a direction under subsection (3) 
in relation to the discontinuance 
of the provision and maintenance 
of a hospital… save after having 
caused a local inquiry to be held 
into the desirability of the discon-
tinuance.” [Emphasis added]

Suspend services
Counsel for Ms Tierney and the 
other appellants argued that 
under the terms of the legisla-
tion, neither a Health Board nor 
the Minister for Health could 
suspend services at a hospital. 
As a consequence of section 38, 
once a hospital was providing 
services, those services could 
not be withdrawn. Counsel ac-
knowledged that this indicated 
a lacuna in the statute, but this 
was not the fault of the appel-
lants. 

Counsel for the Health Board 
told the Court that, in 1993, the 

Board approved a plan whereby 
the two hospitals in Cavan and 
Monaghan would in future be 
known as Cavan/Monaghan 
General Hospital – that is, one 
hospital with two sites. The 
decision to suspend maternity 
services in Monaghan was not 
taken until 2001. A full mater-
nity service was provided from 
Cavan, while an antenatal serv-
ice was provided in Monaghan. 
Counsel submitted that the 
women’s case could not suc-
ceed, as there had not been a 
discontinuance of the service 
in Cavan/Monaghan General. 
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The Health Act
Counsel then addressed the 
net issue of the construction of 
the Health Act. In this regard, 
he would assume, in favour of 
the appellants, that maternity 
services in Monaghan General 
Hospital had in fact been dis-
continued. 

Counsel submitted that if 
there had been such discon-
tinuance, there was nothing 
in section 38 of the Act that 
precluded that course of ac-
tion. The section only applied 
to the discontinuance of the 
provision and maintenance of 
premises, as opposed to serv-
ices. The power of the Health 
Board to close a department 
was an implied power aris-
ing from other sections of the 
Health Act. 

Giving the decision of the 
Supreme Court, Ms Justice 
Denham said that it was not a 
function of a court of law “to 
make social policy as to where 
maternity services should be 
provided”. There was no issue 
before the Court as to whether 
it was better to have maternity 
services “in a local area or more 
centralised”. Decisions regard-
ing such issues are made else-
where. 

The issue before the Court 
was whether the Health Board 
had the power in law to dis-
continue maternity services at 

Monaghan General Hospital. 
She would assume, for the pur-
pose of legal argument (as had 
counsel for the Health Board), 
that maternity services had 
in fact been discontinued in 
Monaghan. There was, there-
fore, no issue before the Court 
as to whether there were one 
or two hospitals at Cavan and 
Monaghan.

The judge said that the 1970 
Act gives a general duty to the 
Health Board to provide servic-
es, such as maternity services. 
However, the statute does not 
mandate where those services 
should be provided. The Board 
can meet its obligation by pro-
viding the services anywhere in 
its region. 

The terms of sections 38(3) 
and 38(4) refer to the provision 
and maintenance, and to the 
discontinuance of the provision 
and maintenance, of premises 
including a hospital; they do 
not refer to services. Decisions 
as to the provision of services 
– whether to open, modify or 
close a hospital department 
– are made under the implied 
powers of the Board to provide 
the services mandated by the 
Health Act. Consequently, the 
Board had the power to close a 
department. 

The Court went on to dismiss 
the appeal. The title of the case 
would be amended, so that the 
respondent would be named as 
the HSE rather than the North 
Eastern Health Board. 
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 A lot of charities and 
other voluntary 
organisations would 
not be able to func-

tion without volunteers working 
alongside their paid employees. 
The legal obligations owed to 
a volunteer as opposed to an 
employee differ, although there 
is no legislation governing vol-
unteers and their rights. While 
the rights of volunteers are not 
as extensive as those of employees, 
charities do have certain respon-
sibilities for volunteers. 

The main distinction between 
employees and volunteers is 
that a volunteer does not get 
paid and the volunteer cannot 
be forced to perform the actual 
work. A person will be gener-
ally regarded as an employee 
where he supplies his labour, 
cannot subcontract the work, 

receives a fixed wage and works 
a defined number of hours on a 
weekly basis. 

An obligation on a volunteer 
to carry out a task during a cer-
tain period may be indicative of 
an employment relationship, 
particularly if the ‘volunteer’ 

receives regular paid expens-
es. The payment of expenses 
may be viewed by the Revenue 
Commissioners as taxable 
emoluments from the char-
ity and the volunteer could be 
deemed an employee on that 
basis. 

This means that the charity, 
as an employer, will be required 
to register that person as an 
employee for tax purposes and 
pay them at least the national 
minimum wage. 

Whether any particular ar-
rangement is considered to be a 
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contract of employment or not 
is a question of fact and naming 
a particular relationship as one 
thing does not suffice, as the to-
tality of the relationship needs 
to be considered.

Interestingly, in the UK, vol-
unteer agreements are usually 
entered into which set out the 
organisation’s volunteer policy 
and the nature of the relation-
ship between the parties, which 
can help clarify any issues that 
arise. 

Legal obligations
A raft of legislation applies to 
employees including health and 
safety, organisation of working 
time, minimum wage, employ-
ment equality, data protection, 
unfair dismissal and redundan-
cy legislation.

The main legislation that 
applies to a volunteer relates 
to health and safety and data 
protection. A volunteer has 
the same rights under the Data 
Protection Acts 1988-2003 as 
an employee. This means that 
the charity organisation must 
comply with the rules on per-
sonal data that are held about 
the volunteer on a computer or 
in paper files. 

Under the Safety, Health and 
Welfare at Work Act 2005, all 
employers must take steps “so 
far as it is reasonably practica-
ble” to ensure the safety, health 
and welfare at work of all em-
ployees and other persons such 
as volunteers at an employer’s 
workplace.

In order to claim any rights 
under other employment-re-
lated legislation, such as unfair 
dismissal legislation, a person 
has to be an employee.

Best practice
In order to adhere to best prac-
tice in this regard, volunteers 
should: 
l	 Receive information about 

the organisation’s purpose, 
work and values and its poli-
cy on volunteers and a clear-
ly written description of the 
work s/he will undertake; 

l	 Be trained/inducted into the 
organisation (for example, 
manual handling training 
to avoid personal injuries 
claims);

l	 Be consulted on matters 
which directly or indirectly 
affect them;

l	 Be covered by insurance for 
their actions;

l	 Be told how to deal with dif-
ficulties when volunteering, 
for example, bullying and 
harassment policies and so 
on;

l	 Carry out their work in a 
safe environment; 

l	 Be reimbursed for actual 
agreed expenses;

l	 Be free from discrimination 
on grounds of gender, mari-
tal status, race, sexuality, re-
ligion and disability.
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