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Arrested at work for taking drugs
Ed Madden, BL, looks at a recent English Fitness to Practise 
Panel case in which the Panel considered the case of a doctor 
who was convicted of possessing Class C controlled drugs

 Medico-legal

 G
enerally, a fixed-term 
employment contract 
ends on an agreed 
date. However, under 

the Protection of Employees 
(Fixed-Term Work) Act 2003 
(‘the Act’) where a fixed-term 
employee completes or has 
completed his third year of 
continuous employment with 
his employer, his fixed-term 
contract may be renewed on 
only one more occasion for a 
fixed term of no longer than 
one year. 

If any term of a contract 
operates to contravene this 
provision, the contract will be 
deemed to be a contract of in-
definite duration. Claimants 
asserting an entitlement to 
a contract of indefinite dura-
tion therefore must have four 
years’ continuous employment 
with the same employer or 
what is termed an ‘associated 
employer’.

Many non-consultant hospi-
tal doctors work under fixed-
term contracts and move from 

hospital to hospital either with-
in a Health Service Executive 
(HSE) region or across HSE re-
gions (previously Health Board 
areas). 

The HSE, in defending claims 
of an entitlement to a contract 
of indefinite duration under 
the Act, has sought to rely on 
the fact that the doctor or em-
ployee in question has worked 
for hospitals in different Health 
Board or HSE areas and there-
fore does not have the requisite 
continuous employment.

In response, claimants have 
asserted that the Health Boards 
were ‘associated employers’ 
within the meaning of the Act. 
Therefore, all of the periods of 
service, regardless of which 
Health Board area it was in, 
could be counted for the pur-
pose of continuous service. 

Associated employers
Section 2(2) of the Act provides 
that employers are deemed to 
be associated if:

l One is a body corporate 

of which the other (whether 
directly or indirectly) has con-
trol; or

l If both are bodies corpo-
rate of which a third person 
(whether directly or indirectly) 
has control.

Recent case
In the recent case of Ahmed 
Abdel-Haq v Health Service 
Executive South, the Labour 
Court has held that the former 
Health Boards are associated 
employers within the meaning 
of Section 2(2)(b) of the Act. 

The court focused on the 
question of control which it 
considered to mean the power 
to direct or command an ac-
tivity. The court examined the 
provisions of the Health Act 
1970 (‘the Health Act’), which 
prescribed the powers, duties 
and functions of the Health 
Boards to ascertain if there 
was sufficient control by the 
State over the Health Boards 
to satisfy the requirement of 
Section 2(2)(b) above. 

Contracts of indefinite duration
Madeleine Delaney, Beauchamps Solicitors, looks at the 
meaning of "associated employers" when NCHD is claiming an 
entitlement of indefinite duration

 Medico-legal advice

 O
n August 13, 2009 
at Newport Crown 
Court, Dr Anthony 
Ventour, with a reg-

istered address in Salisbury, 
pleaded guilty to two counts of 
possessing Class C controlled 
drugs, namely cannabis and 
ketamine. He was ordered to 
pay a fine of Stg£250 on each 
count, in default of which he 
would serve 28 days’ imprison-
ment. He was also ordered to 
pay £350 towards the costs of 
the prosecution. 

When the matter was con-
sidered by a Fitness to Practise 
Panel of the General Medical 
Council in June, 2010, Dr 
Ventour told the Panel that he 
commenced employment at St 
Mary’s Hospital on the Isle of 
Wight in February 2008. 

Shortly after his arrival 
there, he entered into an emo-
tional relationship with a local 
woman that ended acrimoni-
ously some six months later, 
leaving him feeling isolated 

and vulnerable.  Following the 
break up of the relationship, 
he began taking illicit drugs; 
this continued until his arrest 
at work on October 16, 2008. 
He co-operated with the po-
lice, admitting that there were 
drugs at his home and indicat-
ing where they could be lo-
cated. He attended Cranstoun 
Drug Services once a week 
between October 2008 and 
January 2009. Cranstoun is a 
provider of specialist services 
to those affected by drug and 

alcohol abuse. While attending 
Cranstoun, he paid for regu-
lar drug-testing, the results of 
which were all negative. 

Dr Ventour told the Panel 
that being arrested at work was 
the worst experience of his life. 
The incident had left him “mor-
tified and ashamed”. However, 
his life was very different now. 
He was happily married and 
had a three-month-old child. 

Referring to the drug tak-
ing, counsel for the doctor told 
the Panel that his client had 

engaged in a “three-month pe-
riod of madness”. However, in 
the intervening period, he had 
remained drug-free and taken 
steps to remedy his illicit hab-
it. He accepted that he had let 
both himself and the medical 
profession down. However, 
there was no risk of a repeti-
tion of his misconduct and his 
fitness to practise was not im-
paired. 

Giving the decision in the 
case, the Chairman said that 
the Panel could not condone il-
licit drug taking “in any form 
whatsoever”. In this case, the 
drug taking was not an isolated 
incident. It had taken place re-
peatedly over a period of three 
months. Dr Ventour’s fitness to 
practise was impaired by rea-
son of his convictions. 

The Chairman said that doc-
tors hold a position of respon-
sibility in society. They must 
uphold professional stand-
ards and behave in a manner 
that instills public confidence 

in the medical profession. Dr 
Ventour’s actions had under-
mined confidence in the pro-
fession and brought it into 
disrepute. The public does not 
expect doctors to engage in il-
licit drug taking, even if it is 
‘recreational’ in nature or en-
gaged in for a short period of 
time. 

Dealing with the question of 
sanction, the Chairman said 
that there were a number of 
mitigating factors. Dr Ventour 
had displayed good insight into 
his failings and had taken sev-
eral steps to remedy his behav-
iour. He had also shown signs 
of genuine remorse and had 
apologised for his conduct. 

The risk of Dr Ventour tak-
ing illicit drugs in the future 
was very low. There was no 
evidence of his having any 
harmful deep-seated person-
ality or attitudinal problems. 
It was evident from letters 
provided by colleagues that he 
had their support and that they 
had every confidence in him as 
a doctor. 

The Panel decided to im-
pose conditions on the doc-
tor’s registration for a period 
of 12 months. These included 
a requirement that he notify 
the GMC promptly of any post 

that he accepted for which 
registration with the GMC 
was required. The period of 
12 months would provide Dr 
Ventour with the opportunity 
of reflecting fully on the grav-
ity of his actions and support 
him as he continued with his 
medical career. 

Prior to the conclusion of 
the 12-month period, another 
Fitness to Practise Panel would 
meet to review his case. That 
panel would expect to receive 
the following: 
1.	The results of drugs testing 

carried out during the period 
of conditions;

2.	Progress reports from 
Cranstoun Drug Services or 
any similar service involved 
in his rehabilitation; and

3.	Names of professional col-
leagues and other persons of 
standing to whom the GMC 
might apply for information 
as to their knowledge of his 
conduct during the condi-
tions period. 
Dr Ventour would have a pe-

riod of 28 days in which to ap-
peal the decision of the panel 
that had just heard his case. 

Reference: General Medical Council 
Fitness to Practise Panel Hearing 24-25 
June 2010.

The court found that while 
the Health Boards were func-
tionally independent, that inde-
pendence was circumscribed 
in a number of significant re-
spects by the Health Act. 

These were primarily the 
fact that funding was from the 
State and the Health Boards 
were accountable to the State 
for expenditure of funding in 
relation to staffing, the ap-
pointment of staff and their 
terms and conditions were to 
be in accordance with direc-
tions of the Minister for Health 
and Children; the provision 
and maintenance of hospital 
services, a core function of the 
Health Boards, was subject to 
the direction and/or consent of 
the Minister; and the Minister 
had the power to regulate the 
provision of services, even to 
the extent of directing any 
Health Board on what statu-
tory service it was to provide 
and to whom.

The HSE sought to rely on the 
High Court decision in Brides v 
Minister for Agriculture, Food 
and Forestry where it was 
held that the Department of 
Agriculture and Teagasc were 
not associated employers 
([1998] ELR 125). 

In coming to this conclu-
sion the court noted that the 

Department could not tell 
Teagasc how to do its work, or 
even what work to do. 

Teagasc’s functions are pro-
vided for by statute, and under 
that statute it has all the pow-
ers necessary or expedient for 
the purposes of its functions, 
while it is subject to supervi-
sion by the Department, it 
does not have control over how 
Teagasc does its business.

The Labour Court in Ahmed 
Abdel-Haq was satisfied that it 
was clear from the Health Act 
that the Oireachtas had re-
served to the State the power 
or authority to supervise and 
direct Health Boards in the 
exercise of their statutory re-
mit. 

The court further conclud-
ed that this power of direction 
existed to a sufficient degree 
so as to amount to control 
within the ordinary meaning 
of that word. 

Accordingly, the former 
Health Boards were found to 
be ‘associated employers’ for 
the purpose of Section 2(2) of 
the Act.
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