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n the first article (IMT, 2 
April www.imt.ie/opin-
ion/2010/03/the_good_sama-
ritan_and_civil_l.html), it was 

established that there is no legal 
duty on citizens to go to the aid 
of another and that there is no 
proposal to impose such a duty. 

However, it was also evident 
that there are circumstances 
in which a duty to act will arise 
or is voluntarily assumed. This 
article examines the standard 
of care that is required of in-
dividuals who do so act or in-
tervene.

Duty of care and standard 
of care are concepts central to 
the law of negligence and will 
be familiar to medical practi-
tioners and, in particular, the 
duty of care and standard of 
care that are required of them 
in the doctor-patient relation-
ship. 

The general proposition is 
that a person is required to 
take reasonable care to avoid 
acts or omissions that would 
be likely to harm any person 
that they ought reasonably to 
foresee as being harmed by 
their action or inaction. 

Duty of care
In order to establish a duty of 
care, it must be shown that 
there is a relationship of suffi-
cient proximity between an in-
dividual and the injured person 
and that the damage or injury 
caused was reasonably foresee-
able, and that it is just and equi-
table to impose a duty of care. 

The latter is a public policy 
consideration, whereby the 
court takes into account vari-
ous social goals such as that of 
encouraging individuals to go to 
the aid of another in appropri-
ate circumstances. In the con-
text of intervention by a good 
Samaritan, this last criterion is 
likely to be important.

The Law Reform Commission 
(LRC) in its 2009 consultation 
paper on ‘Civil liability of good 
Samaritans and volunteers’ 
believes that where a good 
Samaritan intervenes to pro-
vide physical assistance to a 
stranger, then a relationship of 
sufficient proximity is created. 

Accordingly, good Samari-
tans may come under a duty to 
act with reasonable care where 
a good Samaritan voluntarily 

intervenes to assist a stranger 
and the stranger relies on this 
intervention and the good 
Samaritan is aware of this re-
liance. 

The Commission notes that 
where the good Samaritan ad-
vertises that he is especially 
skilled (by announcing they are 
a doctor, for example), then the 
likelihood of reliance will be 
greater. 

As to the question of foresee-
ability, much will depend on the 
type of intervention undertaken 
by the good Samaritan and the 
level of skill he possesses. For 
example, further injury result-

ing from an invasive procedure 
undertaken by someone with-
out the requisite skill would be 
reasonably foreseeable. 

On balance, the LRC consid-
ers that the general principles 
of negligence point towards 
the imposition of a duty of care 
in certain circumstances and, 
in particular, where the good 
Samaritan has medical skills. 

The LRC believes that the like-
lihood of the good Samaritan 
being held liable for a breach 
of duty is remote given public 
policy considerations and the 
high social utility of the inter-
vention.
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Standard of care
Standard of care refers to the 
requirement to exercise such 
care as would be exercised by 
the so-called reasonable person 
in similar circumstances. The 
factors by which a court assess-
es the requisite standard in a 
particular case include the like-
lihood of the harm occurring as 
a result of the act or omission 
(similar to foreseeability); the 
gravity of the threatened inju-
ry; the cost of eliminating the 
risk; and the social utility of the 
conduct. 

Similar to the above, the 
courts are likely to take a more 
circumspect view of conduct 
with a perceived high social 
utility. However the standard of 
care required will also depend 
on the persons’ level of skill.

The LRC is aware that the 
good Samaritan will not always 
be aware of the circumstances 
giving rise to the predicament 
that the stranger finds himself 
in or be aware of his precise 
condition. 

This means that the as-
sessment made by the good 
Samaritan as to the nature 
of the intervention required 
might not meet with the re-
quired standard under normal 
circumstances. Accordingly, 
the standard of care imposed 
must take account of this.

There is also a need to bal-
ance the risk of intervention 
which may cause harm, against 

the risk posed by the independ-
ently created emergency situa-
tion which may result in death 
in the absence of an interven-
tion. 

In short, the LRC notes that 
saving a life may justify taking 
risks that would not be ordinar-
ily permissible. 

Legislative proposals
The LRC is of the view that the 
requirement that the good 
Samaritan act ‘in good faith’ 
does not need to be explicitly 
provided for in legislation, as it 
is already encompassed in the 
concept of standard of care. It 
does, however, recommend 
that the proposed legislation 
include the requirement that 
individuals act ‘voluntarily and 
without expectation of pay-
ment or other reward’. 

The LRC also recommends 
that a threshold and test for 
‘gross negligence’ be set out in 
the proposed legislation in re-
spect of activities undertaken 
by individual good Samaritans 
to protect them from claims 
where the ordinary principles 
of negligence apply. 

The full report is available 
at: www.lawreform.ie/_fi-
leupload/Reports/Report%20
Good%20Samaritan.pdf.
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 P
sychiatrists should be 
trained to work in pri-
mary care settings in 
order to enhance their 

role in the management of com-
mon mental disorders in the 
community, a leading expect 
has suggested.

Prof Linda Gask, Professor 
of Primary Care Psychiatry at 
the University of Manchester, 
told delegates at the recent 
College of Psychiatry of Ireland 
Spring Conference that psychi-
atrists had a great opportunity 
in Ireland to look at how they 
can work with primary care 
practices and teams. They also 
had a challenge in terms of the 
ways of looking at the interface 
and skills required to do that, 
she added. “We need to look at 
training psychiatrists to work 
in primary care settings.” 

The College held its 2010 
Spring Conference in Cork late 
last month (March 25-26) with 
the theme ‘Minding the Gap: The 
Boundaries and Interface be-
tween Psychiatry and Primary 
Care.’ Also speaking was Prof 
Nick Kates from McMaster 
University, Hamilton, Ontario, 
Canada, who presented a lec-
ture on ‘Enhancing collabora-
tion between mental health and 

primary care providers’. 
“Primary care is already play-

ing a major role in delivering 
mental health care in Ireland, 
often without a lot of support. 
Psychiatrists have an opportu-
nity to build different kinds of 
collaborative partnerships that 
will improve access to mental 
health care,” he stated. 

Share the care
A key reason for doing this was 
importance to seeking and re-
ceiving care, said Prof Kates, 
who highlighted that the key to 
partnership between primary 
and secondary care was ‘when 

psychiatrists and physicians 
know each other, support each 
other and share the care each 
is offering’.

Prof Kates was followed by 
Dr Barry White, National 
Director of Quality & Clinical 
Care at the HSE, who spoke to 
delegates on ‘Disease manage-
ment guidelines from primary 
through to tertiary care’.

A separate presentation on 
‘Co-morbidity of mental and 
physical disorders in primary 
care’ was then presented by Prof 
Andre Tylee, Section of Primary 
Care Mental Health, Institute of 
Psychiatry, London. 

Prof Tylee indicated that a lot 
of people with physical chronic 
illness such as asthma, diabetes 
and heart disease had a higher 
rate of depression and anxi-
ety. “We are developing better 
systems of care management 
in London so that those with 
heart disease and depression — 
who have a huge range of dif-
ferent care needs — experience 
improved levels of care relevant 
to their specific needs.”

Prof Tylee spoke about a 
group of current patients who 
had been interviewed and their 
responses used in forming 
treatment plans, which includ-
ed the patient prioritising the 
top three achievable actions. 
These face-to-face interviews 
were followed up by a second 
stage in the care plan, which 
involved regular check-ups and 
follow-up discussion on what 
was and wasn’t working. “The 
emphasis is very much on col-
laboration,” he continued.

A session presented by GP 
Dr Garrett Igoe and psychi-
atrist Dr Vincent Russell fo-
cused, meanwhile, on the suc-
cessful collaboration between 
primary care and secondary 
care in their catchment area of 
East Cavan. 

The ‘on the ground’, current 
practice presentation provided 
an insight into the steps which 
brought about the collabora-
tive system in place and also 
identified opportunities for 
joint care in an Irish context 
following on from the interna-
tional presentations.

Other speakers
Other speakers included: 
Prof Patricia Casey of the 
Department of Psychiatry UCD 
and Mater University Hospital, 
who presented on ‘Defining 
the speciality of psychiatry in 
the spectrum of mental Health 
Care’; and Dr Brendan Doody, 
Clinical Director of the HSE 
Linn Dara Child and Adolescent 
Mental Health Service and 
senior clinical lecturer in 
Psychiatry, TCD, who spoke on 
‘The interface between child 
psychiatry and primary care’.

Conclusion
To conclude, Dr Justin Brophy, 
President of the College, pre-
sented Dr Dermot Walsh, 
Consultant Psychiatrist and 
former Inspector of Mental 
Health Services, with an 
Outstanding Achievement 
Award.

Dr Barry White and Dr Justin Brophy were speakers at the meeting


