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 Medico-legal advice

The good Samaritan and civil liability
Madeleine Delaney, Beauchamps Solicitors, looks at the legal 
situation in Ireland regarding the protection of members of the 
public who go to the aid of another person

 There is no ‘good 
Samaritan’ law in 
Ireland (a common law 
jurisdiction)to protect 

members of the public who go 
to the aid of another person. 
Similarly, there is no general 
legal obligation for a person to 
go to the aid of another. This is 
in contrast to the situation that 
prevails in many civil law juris-
dictions, which encompasses 
most EU member states. 

These issues have been ex-
amined recently by the Law 
Reform Commission (LRC) 
in its 2009 consultation pa-
per on ‘Civil liability of good 
Samaritans and volunteers’. 
The first part of this two-part 
article looks at the issue of 
when a person has a duty to go 
to the aid of another person. 
The second part will examine 
what standard of care is im-
posed on a person when they 
do intervene to assist another.

When is there a duty to 
intervene?
There are specific circum-
stances in which a duty to in-

tervene and rescue have been 
imposed by the courts. This 
duty to intervene also arises 
in certain legislation, such 
as in the case of a parent and 
child; the occupier of land and a 
visitor; a transport carrier and 
passenger; and a hotel proprie-
tor and guest. 

Where a ‘special relation-
ship’ exists, such as between 
an employer and an employee, 
or a physician and a patient, a 

duty to act is likely be implied 
by the courts in common law 
jurisdictions such as Ireland, 
the UK, Australia and the 
United States. 

In other words, where there 
is a relationship of dependen-
cy, the ‘dominant’ party may 
have assumed a duty of care 
in respect of the dependant 
party and a failure to act, and 
to a sufficient standard, might 
attract liability. 

Duty to treat?
Similarly, in Ireland, no duty 
to provide medical care is im-
posed on emergency services 
or healthcare professionals, un-
less the person seeking medical 
attention is already a patient of 
the practitioner in question. 

However, in the 1996 
Australian case of Lowns v 
Woods, a doctor was held to be 
negligent for refusing to treat a 
boy who was having an epilep-
tic fit, even though there was 
no pre-existing doctor patient 
relationship. 

The court found that the doc-
tor was nearby, had the compe-
tence and ability to treat the 
child and had no other commit-
ments at the time. This proxim-
ity justified the imposition of a 
duty on the doctor, which was 
breached by him. 

This case has not, however, 
translated into a change in ap-
proach in common law jurisdic-
tions where the principle (that 
mere physical proximity be-
tween a doctor and a sick per-
son, of itself, does not create a 
duty to treat) remains intact. 

There can be degrees of 
variation in the approach 
however. For example, in the 
1969 English case of Barnett v 
Chelsea and Kensington Hospital 
Management Committee, it was 
held that a doctor/patient rela-
tionship was effectively created 
when a person who was ill, pre-
sented himself at an open acci-
dent and emergency unit. 

In other common law ju-
risdictions, liability has been 
imposed in certain situations 
where responsibility is volun-
tarily assumed by professional 
rescuers. 

In the 2001 case of Kent v 
Griffiths, the English Court of 
Appeal equated the ambulance 
services with hospitals and 
other health service providers 
who do owe duties of care to 
patients. 

It was held that a relation-
ship of sufficient proximity 
was established as soon as the 
GP had phoned the emergency 
services and notified them of 
the emergency status of the 
call. 

The ambulance service was 
held liable for damages that 
would not have occurred but for 
their delayed response, which 
was deemed unreasonable 
and negligent. This approach is 
considered equitable on public 
policy grounds in so far as it is 
reasonable for society to insist 
that certain statutory func-

tions are discharged properly, 
with damages payable where 
appropriate.

LRC recommendations
The LRC has recommended that 
there be no change in the law to 
impose a duty to intervene and 
rescue on citizens. It considers 
that persons who do intervene 
tend to do so on moral grounds 
and that to impose a legal duty 
might make such persons re-
luctant to act and thereby have 
the opposite effect.

It recommends, however, 
that the legal duty of care, if any, 
of good Samaritans, voluntary 
rescuers and voluntary service 
providers should be set out in 
legislation in order to avoid fur-
ther confusion in this area. 

The legislation should accom-
modate: the range of individu-
als that may constitute good 
Samaritans and volunteers; the 
various types of intervention 
that might be made; and the dif-
ferent situations in which those 
interventions might take place.

The full report is available 
at www.lawreform.ie/_fileu-
pload/Reports/Report%20
Good%20Samaritan.pdf
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● Organ donation

Tissue Bill will have implications for donations
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reland has no paediatric, 
liver, heart or lung trans-
plant programme. The Irish 
health service relies entirely 

on the UK to supply the exper-
tise required in transplantation 
to Irish children. Adding to this 
problem is the waiting list, with 
over 600 Irish people currently 
awaiting life-saving transplant 
operations.

Speaking at the launch of 
Organ Donor Awareness Week 
(27 March-3 April), Irish Kidney 
Association (IKA) CEO Mark 
Murphy welcomed the UK’s re-
cent acceptance of Irish living 
donors and recipients to the 
living donor pooling system, 
which allows spouses who are 
incompatible as donors to con-
sider donating to a stranger, in 
return for a compatible kidney. 
This ‘crossover transplanta-
tion’ has proved very success-
ful in the USA, Holland and 
more recently in the UK.

In an effort to balance recent 
media reports about a number 
of organs exported to the UK in 

2009, Murphy said that while 
the transplant programme in 
Ireland continues to perform 
well, ‘Irish patients have also 
benefited from transplant op-
erations in the UK and there 
have also been donor organs 
imported from the UK for Irish 
patients’.

Last year, 243 organ trans-
plants occurred in Ireland as a 
result of organ donation from 
the families of over 90 de-
ceased organ donors. Eighteen 
living-donor transplants also 
took place here last year. 

This has resulted in over 
2,500 people living longer after 
successful organ transplanta-
tion. Murphy congratulated 
the staff at Beaumont Hospital, 
the Procurement Service and 
the Transplant Department for 
breaking transplant records in 
2009 – ‘an extraordinarily dif-
ficult year for the country and 
the health service’.

The Department of Health 
recently concluded public con-
sultations on the proposals 

for a new Human Tissue Bill. 
A number of lobby organisa-
tions favour a separate trans-
plantation law from a Human 
Tissue Act but, in April 2009, 
the Department undertook 
two separate consultations: 
the proposals for a Human 
Tissue Bill and the Consent for 
the Donation of Organs after 
Death for Transplantation.

Draft proposals
These draft proposals for the 
General Scheme of the Human 
Tissue Bill 2009 state that cer-
tain principles must be en-
shrined in legislation. These 
include the protection of the 
bodily integrity of the indi-
vidual before and after death. 
Respect for the autonomy of 
the individual and the rights of 
the bereaved; and promotion 
of the public health benefits 
of post-mortem examinations 
and tissue donation. 

The paper suggests the 
scope of the legislation will 
include comprehensive provi-

sions on post-mortem exami-
nations, including the removal, 
retention, storage, use and dis-
posal of tissue. These regulato-
ry functions will be assigned to 
existing agencies.

The recommendations in 
the Madden Report will also 
be considered, including ‘pow-
erful recognition of the active 
role and choice of parents in 
decision-making in relation to 
post-mortems’.

Previously, Senator Feargal 
Quinn brought a private mem-
bers bill entitled ‘Human Body 
Organs and Human Tissue 
Bill 2008’ before the Seanad. 
However, the bill provides 
for a presumption in favour 
of consent by an individual to 
undertake the removal of hu-
man body organs and human 
tissue for certain purposes, 
unless expressly stated by the 
individual. 

It makes further provision 
for activities to be undertaken 
by a registered medical practi-
tioner or other persons under 
their supervision. For these 
reasons, the bill is not expected 
to be adopted. 

The Department consulta-
tion tackles the issue of pro-
viding consent by reversing 
the current position, whereby 

one must opt-in to consent to 
organ donation. In the alterna-
tive situation, if someone does 
not withhold consent, it will 
be presumed that person has 
consented. 

Twenty-nine out of 30 or-
ganisations that responded 
to the consultation process 
also favour informed consent. 
The IKA and the Irish Donor 
Network have been disap-
pointed by the slow pace of this 
legislation. 

EU Transplantation Law
On March 16, the European 
parliament voted to amend 
an EU Directive on the Quality 
and Safety of Human Organ 
Donation and Transplantation. 
The IKA lobbied against chang-
es to a directive where EU 
parliamentarians suggested 
changing the wording to spec-
ify that ‘living transplantation’ 
should only be used ‘as a last 
resort’. 

The IKA, the European 
Kidney Patients Federation and 
the European Kidney Health 
Alliance lobbied strongly 
against the change. 

A compromise was agreed 
as the directive now reads, 
‘living transplantation is com-
plementary to post-mortem 

donation,’ while at the same 
time ‘assuring the highest pro-
tection to living donors’. The 
EU directive is now a blueprint 
for improvements in trans-
plantation throughout Europe, 
including Ireland.

A final EU parliamentary 
vote on the directive will take 
place in Strasburg on April 20. 
When passed, the directive will 
inform the Irish Government 
on the process of producing 
transplantation law.

Irish transplants 
Last year, the number of Irish 
transplantations reached the 
highest rate in the previous 
three years. Twenty-two extra 
kidney transplants were con-
ducted via living donors, mak-
ing an overall total of 176 kid-
ney transplants. Some 172 of 
these transplants took place in 
Beaumont Hospital and four in 
the UK.

Currently 1,679 kidney pa-
tients are receiving daily kid-
ney dialysis treatment, in-
cluding 19 children. During 
2009, 154 deceased donor kid-
ney transplants took place at 
Beaumont Hospital. Over 30 
additional kidney transplants 
took place in 2009 compared 
to the three previous years. 


