
 P
rof Brendan Drumm 
will soon retire as CEO 
of the HSE. I am not 
sure if paraphrasing 

the old adage is exactly appro-
priate here, but ‘the CEO is gone; 
long live the new CEO’. 

The new incumbent, Cathal 
Magee, comes from an indus-
try background and will no 
doubt have fresh ideas as to 
how to manage the behemoth 
that the HSE has become since 
its inception. 

One hopes that the health 
service does not suffer the lev-
els of cuts to frontline staff as 
have been discussed in recent 
weeks, or the incoming CEO 
will face significant challenges 
before he even has time to get 
comfortable in his new seat. 

There have been discussions 
regarding the non-renewal 
of temporary contracts. This 
has worried many NCHD col-
leagues who, even though they 
know their role is required, feel 
the pressure nonetheless.

It has of course been a stormy 

period for Prof Drumm over the 
last five years. There have been 
disputes, new contracts, old 
contracts, strikes, sit ins, walk 
outs, walk ons and any number 
of industrial relations difficul-
ties to contend with throughout 
his time at the helm. 

Reform is required
Through it all, he has remained 
fervently ‘on message’: reform 
is required and beds do not 
seem to be a requirement of 
such a reform process. I would 
have to take exception to this 
point, as I have rarely walked 
into an emergency department 
on a morning shift to find that 
nobody has spent the night on a 
trolley waiting admission to an 
inpatient bed. 

If we have sufficient capac-
ity, then a bed should be readily 
available when a sick person is 
deemed to be in need of admis-
sion. In fact, there is a target 
set that nobody should have to 
wait more than six hours for  
admission – although I would 

say that meeting that target is 
not the rule, but the exception. 
It is a different issue completely 
to talk about patients who have 
been discharged within the six-
hour time frame, as they by def-
inition have been classified as 
being well enough to go home 
in the first instance and thus, 
have lesser needs than sick peo-
ple on trolleys. 

No matter how much has 
been spent on health services, 
there are always other needs to 

be met – or unmet, as the case 
may be. Much has changed 
during Prof Drumm’s tenure 
and much has, unfortunately, 
remained the same. 

Waiting times
Despite the reduction in aver-
age waiting times in hospitals 
around the country, there have 
been notable exceptions when 
it comes to certain specialties. 
The statistics are probably 
meaningless to all of us unless 
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we are one of the unfortunates 
on the waiting list, or a general 
practitioner trying to refer a 
patient for specialist opinion. 
Then the number of weeks, 
months or years becomes all 
too important. 

The same could be said about 
waiting times to be seen in 
emergency departments: much 
is written and many promises 
have been made, but for the sick 
person sitting on the hospital 
benches all night waiting to be 
seen, it is cold solace indeed. 

It is a fallacy to suggest that 
more consultants will bring 
down the waiting times for 
outpatient departments. In 
fact, without investment in the 
associated clinical staff and the 
actual physical environment of 
outpatient departments, wait-
ing times in some areas may ac-
tually go up, as the first special-
ist loses a portion of his or her 
regular annual outpatient slots 
to newly appointed second spe-
cialist in a completely different 
specialty. 

Add to this a reduced number 
of NCHDs working a reduced 
number of hours and a perfect 
storm may be looming large 
over outpatient scheduling 
nationwide. We urgently need 
capacity to see outpatients in 
an appropriate clinical envi-
ronment. For decades, we have 

had schools operating in pre-
fabricated buildings. If there is 
no money in the capital budget 
to build dedicated outpatient 
facilities, then we need to look 
at hiring such pre-fabricated 
facilities – even for the short 
term – in which to run clinics. 

Staff back-up
Where else are the patients to 
be seen? That is assuming, of 
course, there are the appropri-
ate staff in the first place. A con-
sultant can hardly be expected 
to run a clinic without adminis-
trative and nursing back-up and 
yet, with the moratorium on 
recruitment, from where will 
the additional staff come? 

Clinical winter is not yet upon 
us and the hospitals are full to 
capacity. Granted, it has been a 
wetter and colder summer than 
most of us can remember, but 
it bodes the question: what will 
happen when the real winter 
sets in? 

The new CEO will not have 
much time to settle before he 
will face these and many other 
challenges. One thing he should 
ensure, if he is still negotiating 
his starting package, is that it 
includes provision for his own 
private medical healthcare. He 
will then be spared having to 
see how the other 60 per cent 
of the population lives. 

Cathal McGee

 The European Court on 
Human Rights (ECHR) 
recently ruled that the 
taking of blood sam-

ples and photographs by medi-
cal authorities in the absence of 
the parents’ consent, (even in 
circumstances where there is a 
justified suspicion of abuse of a 
child by her parents) violates the 
child’s and parents’ rights to re-
spect for their private and family 
life under Article 8 of European 
Convention on Human Rights 
(the Convention) (MAK and RK 
v United Kingdom [2010] ECHR 
363).

The Convention is an inter-
national treaty that protects 
human rights and fundamen-
tal freedoms in Europe. The 
European Court of Human 
Rights is one of three mecha-
nisms designed to enforce the 

Convention. In the MAK case, 
the parents took their nine-
year-old daughter RK to their 
family doctor because they 
were concerned about bruis-
ing on her legs. 

They followed it up by a visit 
to a paediatrician in a public 
hospital, who had blood sam-
ples and pictures of the girl 
taken in the absence of her par-
ents, despite the father’s indi-

cation that any tests should be 
done in the mother’s presence 
or with her consent. 

The paediatrician concluded, 
after an examination, that the 
girl had been sexually abused 
and informed social workers. 
When the girl’s parents then 
attempted to visit her, a nurse 
prevented the father from see-
ing her. 

The following day, hospital 
staff were informed that there 
could be no restrictions on 
visitors. The father was then 
allowed to visit under super-
vision.

On the day after admission 
to hospital, the mother told the 
paediatrician of an incident that 
had happened three days ear-
lier, when RK had complained 
that she hurt herself when rid-
ing her bike. The doctor reiter-

ated that there was no doubt 
the girl had been abused. A few 
days later, after noticing marks 
on the girl’s hands, her mother 
brought her to a dermatolo-
gist, who diagnosed her with a 
rare skin-disease. The parents 
brought unsuccessful proceed-
ings in England for negligence 
against the local authority and 
hospital trust claiming com-
pensation for personal injury 
and financial loss. They then 
appealed to the ECHR. 

ECHR decision
The court noted that the au-
thorities, both medical and 
social, had duties to protect 
children and could not be held 
liable every time genuine and 
reasonably held concerns about 
the safety of children vis-à-vis 
members of their family were 
proved, retrospectively, to have 
been misguided. 

The court found, however, 
that while it had been justified 
for the authorities to suspect 
abuse at the time of RK’s ad-
mission in hospital, the delay 
in consulting a dermatologist 
had undermined their efforts 
to protect her from harm.

In addition, domestic law 
and practice clearly required 
the consent of parents/guard-
ians before any medical inter-
vention could take place. There 
was no evidence to suggest that 
RK’s condition had been critical 
or that that her mother would 
have withheld consent. Even if 
she had, the hospital could have 

applied for a court order requir-
ing the tests to be conducted. 

The court found no justifi-
cation for the decision to take 
a blood test and intimate pho-
tographs of RK, against the ex-
press wishes of both her par-
ents, while she had been alone 
in the hospital. 

They therefore held that 
there had been a violation of 
their right to respect for their 
family life under Article 8.

Irish implications
By virtue of the European 
Convention on Human Rights 
Act 2003, the Irish courts are 
obliged to interpret Irish laws 
in a way that gives effect to 
Ireland’s obligations under the 
Convention and State organs 
(such as Government minis-
ters and State bodies) must 
act in compliance with the 
Convention.

In Ireland, if the child is un-
der the age of 16, the consent of 
the child’s parents or guardians 
must be obtained for any medi-
cal treatment. If the parent or 
guardian refuses, an applica-
tion should be made to court 
if a medical practitioner feels 
that treatment is in the child’s 
best interests. This case high-
lights the importance of ob-
taining proper consent when 
treating children. 

l Aisling Gannon, Partner, 
Beauchamps Solicitors
Email: 
a.gannon@beauchamps.ie


